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To the Honorable | | the Circuit Court for 


Sounty, Virginia. 


Humbly complai ning your orators, Clamanda Wells, 

', Orr, assignee 5 William As, .0TT, mould respect? 

4 ghow unto your honor 

David Me Orr and Rebecca Orr his wife, conveyed 
a tract or parcel of land situated in the Yokum 

tayrial’ Distriet ir r‘ounty, Virginia, which tract of 

seretofore convey eda hen, i» #420 David Me Orr and, Rebecea 
intly by Robt. ¥ lynn * Mary his wife, & by the terms ag 


Orr was required to RY re. ‘Sea Wa‘). Taam 
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: - 74 . Ay = 
+ Oi lamanda Yells, ana Mary Yells the sum of 2150-00 each, wo 


years after the ad@ath of the said ) 3 Bp. w. and Rebecca Orr, oT the 
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suTvivor hem, all of which wili more fully and at 

by reference to said deed, a copy of which ts peremith files 
eof marked exhibit Noe l- ess 4 upon the examination 
s$9id sums were : bear interest after sala 

fears elapsed unt: aemana of payment was made by 

their legal reoresentarive heirs. 

sums s0 provided to be 

Orr, Clamanda 


titute 


ars after the jeat} 


Mareh, 1897- 





Your complainants will now further shor your honor that prior 
the death of the said Rebecca Orr and shortly after the death of the 


said FeS-eOrr, which occurred on the 5 ge 


—_—_ ae es Sa Pd 


Pebecea Orr instituted her suit in the Circuit Court of Lee 
Sounty, the purpose of which ras ty set asi@e the conveyance of her 
one-half interest in said land. Such nroceedings were had in 
ss resulted in a decree rendered by said cireiot Sourt setting 

ia deed on account of the alleged defective acknowledgment 
> matters stood until the becoming of age of Perdie or T 
14 the oldest child of the said ReS.Orr, when she 
self ana as next friend of her bwother, Re5-O0rr, des filed a 
review, the objeot of which was to review the decree and former 
the cause of the sai Rebecca 1cainst her and herein- 
nefore referred to. such 
in a reversal of the former decree of the circuit court of Lee County 
3 the holding of said acknovrledgment to be good and , a@efective. 
The decree in this suit vas appealed from, but the judgment of the 
ipouit Court of Lee County was affirmed « 2 jeed upheld, and by 
reason thereof the sun of $75.00 each to William A. Orr, ShLamanda 
1d Mary Fells became a binding obligation to be pald by the 
said Perdie Orr a Re Be 0 , the heirs at law of the gaid 
ReSe Orr, and by a decree of the Judge ofthe, Cirauit Court of Lee 
Sounty rendered ime eeetiem on the 12th say ofsMay, 1910,, in the 


suit or bill of review of Perdie Orr and R-5-0rr,dre, aeainst Ae Be 


saffell and others, it was decreed among other things as follors: 


t and whereas it is provided in the deed of David Me 
yeera Orr to ReS-Orr,Sre father of the said plaintiffs, 
R. S- Orr,Sre, should pay to Fillilianm A- Orr, Clamanda 
Wells, the sum of £150.00 due and payable two years after the 
of tne death of ReBeeca Orr; and whereas the shid Rebecca Orr 
tei this life on the 28rd da: of Mareh, 1897, and that only half 
j te said sum of $150.00 each to the said Mary Wells, Clamanda Yedla 
nd Villiam A- Orr has been paid, and that the g2ia William A. Orr, 
Clamanda “ells, and Mary Welis, or their assigns, are entitlea to re- 
cover from the said plaintiffs the sum of $75.00 each, vith interest 
thereonfrom the 23rd aay of Mareh, 1899 until paider” 
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Your complainants are advised 


their favor for said sum of $75.00 


>8rd day of March, 1899, 


that said judgment has never 
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to cognizance of 
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upon a final hearing said sum of 
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enough of said land to pay &nd discharge said liens, and the costs 
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To the Hon. H. A. W. Skeen, Judge of the Circuit Court for 


Lee County, Virginia: 
of 4. 
The demurrer, Perdie Orr and Riis. Orr) te abill of; complaint 


y 


exhibited against them in Chancery in hes said Courts 

The defendants say that said bill of wae ane is not suffi- 
CHen't. 2 Hey. The following is assigned as grounds for said de- 
murrer’. 

On the first page of said bill it is alleged that the sum of 
#150.00 to each of the complainants was required to be paid two 
years after the death of David M. Orr and Rebecca Orr, or the sur- 
vivor of them, and that said sums by the terms of the deed referred 
to were not to bear interest after said two years elapsed until 
demand of payment was made by the said parties in person or their 
legal representatives or le irs, and refers: to the deed marked ex- 
hibit No.l for said provisions. Said bill does not allege that 

‘G 
any demand of payment of said sums were made at any tir and 
interest cannot he claimed unless it is alleged that such demand 
Was made and the time at which it was made, bectmese the object of 
the present suit is to enforce the lien retained in said CEC gow 
* 


for the collection of said sums according to its p¥ovisions. 


And the defendants pray for judgement in the said demurrer,&c. 


Attorneys for DefendantY, 
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Jjemurrer ana 


retuTrrer to sé 
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land 
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recovered 
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required to be pala 
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FoumTYTs « ther erout 5 5 + 


Not wWalvi Sald demurrer 


On Bah other or further 


naweri:x they say: 


A, 
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that 
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ye requir 


Your resypo ents say 


on 
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ministrator, of the sun of £7 


mou of the 
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wise 
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deny that the 


reLease of all elsainm 


om 


yment thu made to salg 


recovered from 


SO cc hee 


PoOnveyed 


328 ls fully shown by 


A, 
the sum of 272.70 


sum of $150.00, 


an 
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of $141.00 by 
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ATTORNEYS AT LAW, 
JONESVILLE AND PENNINGTON GAP,VA. 





Mery We Fe Tadd) @T Ree «ws nene oho B ote 0 0'o le anche ws Bone 6 es a COMPLE ENS S. 
Vs. In Chancery. 


Perdie prr and DEER ne oss che dee tala vo. Sie! dle'ie eta ees @ ete 6s se Defren qants. 


This cause came on this day to be heard upon the papers formerly 
read therein, the depositions of witnesses and argument of counsel. 

On consideration of all which the court is of the opinion that 
the claim sued on by the plaintiffs in this cause ismmot a judgement 
in the case of Perdie Orr against A.B. Saffel and others,because 
there was no pleadings in said cause upon which to base a gudgment 
for said claimjbut that the said claim of the said plaintiffs con- 
stitute @ vemdior's lien upon the lamis of the defendants,Perdie Brr 

: 

and Robt. Orr for the sum of $75.00 each to be paid to Clamanda Wel 
Mary Wells, and J. W. Orr,assignee of W.A.Orr,and that said claim 
should bear interest from the date of the institution of th 


tiffs suit in this cause,it is therefore adjudged,ordered atid decreed 


that James W. Orr,assignee of W.A.Orr, Clamanda Wells and Mary Wells Y 


each recover the sum $75.00 with interest thereon from the 


, \ 
day of +/ Cc ,1910, (being the date shown by the process in aS 


cause as the date of the institution of said suit) and the costs of 


tiff and defendant that the amount of the above claimshave been 

in full,together with costs of this suit,to the said plaintiffs 

their attorneys,it is further adjudged,ordereéed and decreed that 
vendor's lien retained in the deed of Rebeccs Orr and David Orr 
R.§$.0rr be and the same is hereby adjudged to be extinguished and 
satisfied,and said defendants wi 11 hold said land free from the an- 
cumbr ances of he paid vendor's lien,and there remaining nothing fur- 


ther to be done in this cause,the same is hereby stricken from the 
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Cress Mxaminatien, 
Are yeu sure that the emeunt stated by yeu as having 
| paid to William A. Orr, Mary Wells, Glamanda Wells,respectively, 
iwere paid te them 2s heirs and distributees of the estate of Mrs. 


Rebecca of the amaunts paid on debtea, 
funersl expenses er any other charges against said Reb 
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he deposition.of Wm. A. Orr, taken pursuant to 





‘notice at the law office of said Orr in the town of Morristown, 





\State of ~enn, on this the I3th day of April, I9II hefore the 
lundersigned Notary public, which deposition is intended to he 


read as evidence on pehalf of the plaintiff in a certain suit 





‘in Chancery pending in the circuit court of Lee county, Va, in 
| 

which clamanda Wells and others are plaintiffs and Perdie Orr 

| 


land R. &. Orr are defendants, present James W. Orr of counsel 


\for plaintiffs and R. Le. Pennington of counsel for defendants, 


\sworn, deposes and Says:- 
| 


mhe said Wm. Orr, a witness of lawful age heing duly 


GURSTIONS BY PLAINTIFF'S COUNSEL: 

State vour age, residence and profession, 
T will be 67 vears old on the 8th day of next month. I reer 
— in Morristown, Tenn, ; I practice law. 
19.2. Are vou a son of David M, and Rebekah Orr and a prother of 
‘Clamanda Wells, Mary Wells and R. &. Orr, deceased? 
‘Ae I an, 
1Q02. What part if any of the $150.00 provided for you in the 


original deed from your father and mother to your deceased 


‘rother R,. S&S, Orr has been paid vou and when and by whom paid? 


$72.70 was settled with me in the month of August, 1896 by 
W. Pennington, Admr, of the estate of R. S. Orr, deceased, 
4.Was the amount paid you in full or intended to he in full 


| > the $150,00 =rovided for in said deed? If not what propor- 
jtion of said original sum was said payment intended to cover? 
; 

Tell all about it, 


it 
! 
Exc, Defendant's counsel excepts to the foregoing 

question or any answer thereto he cause the receipt or release 

is in writing and parol testimony can not be introduced to vary, 

contradict or explain the written instrument, 

: Robt. lL. Pennington of counsel for 
defendants. 


; 


Ae No, it was not. It was intended only to cover 475,00 which 
ds one-half of the original sum and the reason for that is 
plainly stated in my receipt therefor in the words following, to 


wit, " The said R. &. Orr's estate having lost one-half of the 





























land and the money which is therein provided to he paid me not 








being due vet", It is a fact that my mother had before this 
| 


per filed a bill to set aside the deed as to herself which deed 


to, and the Circuit court of Lee county, Va, 


idecided that case in her favor. losing to mv brother's estate 


| 
if 


one-half of the land. I therefore do not think I could collect 


‘by suit even any more than one-half of the sw provided for me 








lin said deed and under the terms of the deed nothing was then 
due at the time I settled with Judge Pennington, but I owed the 
estate of my brother a small note and some costs which Judge 


| 

Pennington as administrator of the estate ahove menticned had 

| 

| 

|recovered against me in the nourt of Appeals of Virginia, and as 
accormodation to me, as IT took it, Judge Pennington settled by 

i 


sey hOwEne me to pay the npte and costs by scaling slightly one- 


half of the amount provided for me in the deed above mentioned, 





| 
lo.8. Did you in that transaction relinquish or intend to reline 
iquish any claim for the other one-half of the @riginal swum pro- 
f 


eaaen for youtin the deed? 
| 
| wxc, Nefendant's counsel excepts to the foregoing 
question and any answer thereto for the same reason stated in 
the foreing objection last aforesaid, 

| Robt. Pennington oF counself ro 
| , nefendant, 








IAj I did not. And that intention is plain in the face of my 


receipt, a copy of which us exhibited with defendant's answer 





to complainant's bill, which receipt I now see from said copy 


t 


is dated the 8th day of august, 1896, 
9.6. State what amounts were paid to your sisters; Clamanda and 
Mary wells under the provisions of said deed, if vou know, and 
under ehat circumstances said payments were made to them and 


what the intention and underdtanding of the parties were at 





the time said payments were made and whether or not the amounts 


so paid your sisters were intended to be in full of the $150.00 








provided for in said deed to each of them or what part thereof, 
My recollection is that something more than a vear after 
I settled with Judge pennington as ahove stated and after my 


mother's death I was in pennington Gap, Va, and in the office of 


| 














: 


Judge Pennington at which time he stated that my mother was now 


scaate that the time had not elapsed under the deed to setfle 


Pretec sisters , but that they had settled with their brother 
| 





jand that they were anxious to get the matter settled and ouf, of 
| the way, or wordsto that effect, and asked me if T was willing 
|to write them a letter stating the fact of my settlement, the 
amount received, and all about it, to which I readily assented n 
and It dictated a letter of that ert to Judge Pennington and he 


rae it on a typewriter and Tt signed it and delivered it to 


f 
Ree to be mailed to them in Greene County, Tenn or to some one 


|of them or to some one of their husbands, ¢ stated to them in 
'that letter that inasmuch as my hprother's estate had lost one- 
lhnalf of the land that T did not believe that they could recover 


‘all that was provided for them in the deed andistated to them 





ree what ~ got and just on what basis I had settled myself. 
EF don't think that I ever saw their receipt of agreement or 
whatever it is until the other day I got a conv of it or what 


| purports to be. I dontt know what their intention or wundere- 





| standing was but I do know that they were at that time and have 





lever since been soverned bv trav advice, I heing their older 
brother and a lawyer as above stated, and = do know that I 
never advised them anything differently in the matter to wnat 


IT had done myself. Quite awhile after this { was visiting my 





sistersijin Greene county, Tenn and they informed me that they 
@ 


| they had settled as + had sugee sted, 


9.7. State whether or not as a lawyer vou were cognizant 


h 


lof the.fact that the infant children of your brotner, R, 5. Orr, 





|deceased, would have the right under the statute on arriving at 
: 


| ; 
(27 years of age to have a decree in favor of your mother of one- 


i} 
i 


| 
jhalf of the land reviewed, 





‘A. Yes, 1 knew that they ihad:a right on arriving: at age or 


/on the arrival at age of either of them, that he or she wouid 


ihave the right to review the decree of yudge Morrison rendered 
| 


| 

| 1] 
: 

: 














‘in the cause of my mother against my brother's estate, but as a 


‘paul t regarded the Act of Virginia on the subject of married 
women's certificates as being purely and highly technical and 


| 


paid not believe that Judge Morrison would ever phe reversed, 





| 8. State whether or not you assigned your interest or the 
‘balance due you under said deed to James W. Orr and if so ahout 
jwhat time did you so assign? 

lA. Yes sir, 7 assigned the balance due m to James W. orr 


| 


jafter the bill of review had heen decided in favor of the estate 














lof R. S. Orr, deceased. My assignment was in writing and IT can 





Inot recall the ate exactly nut was shortly I think after Judge 


lSkeen decided the case of review and it was as a payment on a 


idebt + owe J, W. Orr for borrowed money which ] borrowed from 


I 








him for the purpose of paying for books now in this office, 





CROSS EXAMINATION BY ROBT, L. PERNINGTON. 








| 

; . 

is IT. On your examination in chief you spoke of owing your 
| 


Iprother R. Se Orr a note at the time of his death. Do you re- 
HH 
"ag a the amount of the note? 


‘A. I don't know what the note amounted to at the time that 





|yudge Pennington and myself settled. My recollection is that 

| 

line original amount was $30.00 but it had been on interest 

for a long while. I do know that no money was paid me and that 
Isaid note and a receipt against costs mentioned hy me was all 


} 


that +r got, 


9. 2. Do vou think the costs of the note and the interest on 
the note equalled the amount stated in the receipt? 

Ae It is mv opinion that it did or very close:to it. It may 
have been some less, ~ don't know, I do know this, that if it 
had been less I would have quit even at that time hecause JTudge 
jpennington had put the note in the hands of a constable by tne 


pee of shufflebarger and ¢ wanted to get rid of him awfully 
bad and x did not have the cash right then to pay it with, 

Q. 3, In your answer in the original bill of review sometime 
| 

ago vou stated that vour mother made a wili whereby she be- 


igueathed 411 of her property of every description to you and 





your two sisters, Where is that will probatedo 


| 
| 
| 


Ae I answer thisquestion not hecause it is pertinent to the 
jean asp I see it but because t have no objection to stating 


where She will is and where it is probated. ;t can be found on 


record in the Clerk's office of the county court of Greene co , 
td 





| 
tem, 





Wxce. The foregoing question and answer thereto is excepted 
to becanse irrelevant and immaterial to the issue invalved, 
James W. orr, of£licounsel for 
plaintiffs, , 








}Q. 42 I will ask you to state who served as the personal rep- 
entative of Mrs. Orre 


Morris H. Wells, 





Oe Ko you remember the amount distributed to the hbeneficia= 





nite under the will after the payment of the administration 
; 
costs? 


t do not know. ¥ don't think that very much went into the 


she died is my understanding nearly altogether. My sisters got 





ithe bulk of it. She was sick a long, long time and it took the 
bulk of it to pay her doctor bill and to pay for her support 
with one of my sisters, Mary. I think she staved with the other 


sister awhile and it took the greatest portion of what she got 


jto maintain her and board her, 


Kxc, The foregoing question and answer thereto is 
excepted to for the same reasons last above stated, 
James W, orr, of counsel for 
plaintiffs, 


9. 7. Tt is stated in one of the answers to the bill of review 


jcause by James W,. Orr and Morrison, Attorneys, that the purchase 
price received from 5. H. Wells by vour mother of $3000(300 was 
divided equally between you, Mrs, Clamanda Wells and Mrs. Mary 
wells. ys this the proper distribution of that money? 

Exc. The foregoing question and anv answer thereto is 
excepted to for the same reasons and they call uporthe witness 


for an opinion which is inadmissable, 
James W, orr cf counsel.for plaintiffs, 





Ae I don't fhink I ever filed any such answer as my own. ft 


a 


think, however, that the will provides on its face that my two 























sisters and myself were to be equal, but, as stated, she handed 





out her means herself while living and as it is a family matter 





tT prefer not te be required to answer as +o whether or not 1 got 
as mich as the others, 
Q. 8. Counsel for defendant states to the witness that in his 


pes een it is necessary to a proper understanding of the facts 


in this cause and necessary for the court to decree upon the 


| ° @ + 

issues made for the witness to state what amount approximately 
| 

i 

he received from Mrs. Orr out of the purchase money paid by 

| 


Be H. Wells and out of the estate after Mra. orr's death. I 
| 





therefore request, the witness to state approximately at least 
| 

the anount of money received bv hin, 
i 


The records at Greeneville in the settlement of M. H. Wells 








Admr. of the estate of my mother, andthe will ahove referred to 


constitute the highest evidence of the facts elicited from me 
‘ 
and by tyem + stand. In fact 1 could not now state just what or: 
| , 

aid get from memory, nor can + reasonably approximate, 


ode 


Q. 9. How mich did vou receive before Mrs. Orr's death out 





of the money realized from the sale of the Virginia lands, 


it 


| Exe, Hxcepted to for same reasons above stated, 





games W. orr, of counselfor 
plaintiffs, 








I first received $1000.00. of that sum I returned to her 


~“— 


don't, know how much, 
9.10. Can vou state approximately how much was returned? 
LC could not do that, 
II, Have you no, ideasof the amount? 


I don't believe it was less than $400.00, It might not 


have been 80 mich, 
i 

Rxc,. All o% the cross examination of this witness relates 
to what he and his sisters received from their mother either in 
Her Lifetime or from her administrator after her death is excep 
ed to as irrelevant, immaterial and inadmissable, they heing in 
mo manner affected thereby as to their rights under the original 
deed from navid M. orr and pebekah Orr and wife to R. &. Orr. 

| James W. arr of counsel for plaintiffs. 
I 
Q- I2, The deed of D, M, Orr and Rebekah Orr dated the 7th of 
p 

April, T885 provides that the sums which were to he paid to vou 
| 

and your sisters should not bear interest until after two vears 


| 











Monee have elapsed from the date of the death of vour father 


| 


jand mother nor until demands should have been made for payment 
| : 
| | | 

lor those sums of money. I ask you to state whether or not you 


r vourself aw as attorney for your sisters have ever made any 
‘demand for the payment of one-half of the several swms until 


I 
‘wea the adjudication of the bill of review suit? 





‘A, No, I never made anv demand until after for myself nor for 
‘them for the reason that I did not consider that T had any 

| | 

right to make a demand upon them for that part of the consider=- 


lation inas much aw one-half of the consideration mentioned in 


lsaid deed had failed, (i. ¥! OP nag 


I 
1 





TO WIT, 
‘COUNTY OF HAMBLEN. 


I, zy is » a Notary Public in and for 
j 


! 
tiie County and state aforesaid certify that the foregoing depo-= 


lsition of Wm. A. Orr was duly taken, subscribed and sworn to 


| 


| 
before me at the time and place and for the purposes in the 





lcaption nentioned, 


| Given under my hand this I3th day of april, I9II, 
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REBECCA ORR, DECEASED. 


IN THE NAME OF GOD; AMEN. 

I, Rebecca Orr, of the County of Greene, and State 
of Tennessee, formerly of Yokem Station Post Office, Lee 
County, Virginaa, do hereby make and publish this my last 
will and testament. 

I give and bequaath to my daughter, Rhody C. Wells, 
formerly Rhody C. Orr and Mary W. Wells, formerly Mary W. Orr 
and to my son Wm- A. Orr, all my estate, real mixed and 
personal to be divided equally between them. 

I do nominate and appoint Morris H. Wells, Executor 
of this my Will and Testament, and I hereby dérect that my 
Executor sell my real estate, either for cash, or on such 
time as he may think best, so that the time be not longer 
than two years. 

Witness my hahd and seal, this the 8th day of October 1889. 


Rebecca Orr. (Seal ) 


Signed, sealed, published, and delivered by the said Rebecca 
Orr, as and for her last will and Testament, in the presence 
of us, who, at her request, and in her presence and in the 
presents of each other, have subscribes our names as 
witnesses thereto. 

HE. @. Hells. 

M. E. Wells. 

M. V. Lee. 

Annie M. Lee. 
STATE OF TENNESSEE. ) 
GREENE COUNTY. ) 

I, G. S. Hays, Clerk of the County 

Court of said County and State, do hereby certify that the 


above is a true and correct copy of the will of Rebecca Orr, 


| as appears of record in my office in Will Book No. 2 and 


| 
| 


“XN page O10. 
\\ 


This, April 26th, 1911. 





This Deed made this 7" day of April in the year of our Lord One 
Thousand eight hundred and eighty three between David M. Orr and 
Rebecca his wife of the Gounty of Lee,and State “of Virginia, ‘of the 
one part and Robert S. Orr of the county and state aforesaid of the 
Otoer Park, Wi tnessecthy, vast tor ..and im consideration of the love 
and affection which the said David M. Orr and Rebecca his wife have 
and bear to their son the said Robert S. Orr and in consideration 


oN 


of the sum of one hundred dollars paid by the said Robert S. Orr to 


the heirs of Robert W. Wynn deceased for the said David M. Orr and 


Rebecca his wife, as well as for the further considerations here- 
inafter to be mentioned, the said David M. Orr and Rebecca his 
wife have this day given granted bargained & sold and by these 
presents doth convey to the said Robert 5S. Orr, all that certain 
piece parcel and tract of land situated lying and being in Lee County 
in the State of Virginia containing by estimation two hundred and 
fifty acrea be the same more or, less, and bounded: as follows to 
wit''— Beginning on ay large beech on’ the ‘bank ‘of Powell! A River 
corner to John P. Orrs land thence down the river with its several 
meanders to Witchell Cecil's line, thence southward with said Cecils 
line to a line of Marion land, and with a line of the same to 
John B. Pennington's line thence with said Pennington's line¥ to 
the lines of John P. Orr's land and and with his lines, to the 
Beginning being tne same tract of land conveyed to the said David 
li. Orr and Rebecca his wife by Robert Wynn and wife by deed bear- 
ing date’ on’ tie.wend day of July 1866, which deed is of record in 
the Clerk's office of Lee County and to which reference is here 
made. 

To have. and’ to hold said tract’ piéece.or parcel,of Vand ‘to him 
Lhe "sarayaGbert’ 5. Orprvand nis heirs Torevyer,) subfeet to Thértole 
lowing conditions and limitations, that is to say, the said Robert 
 o» Orr shall furnish to the said David M. Orr, and Rebecca his wife 
during their lives or the. life of either of them a good suitable, ard 
and comfortable support and maintanance such maintenance as ia 
suitable to the wants necesities and conditions in life, which 


support and maintenance shall be furnished on the premises. hereby 


ote 





conveyed. And in further consideration that the said Robert S. Orr 
shall pay to William A. Orr|he gum of one hundred & fifty dollars 
to Clamanda Wells wife of Morris Wells the sum of one hundred & fifty 
dollars and to Mary Wells wife of Samuel Wells the sum of one hun- 
dred & fifty dollars which sums are to- become due and payable in 
two years from the death of the said David M. Orr and Rebecca his 
wife or the survivor of then, and then said sums are not to bear 
interest after said two years shall have elapsed until demand of 
payment is made, by the gaid parties in person or their legal 
representatives or heirs; and in further consideration that the said 
Robert S. Orr, shall pay whenever demanded the sum of one hundred 
dollars still due from the said David M. Orr & wife, to the heirs) of 
Robert M. Wynn deceased, and it is further stipulated that the said 
Robert S Orr shall not sell said tract of land nor ghall it be sold 
for any debt or liability contracted or incured by the said Robert 
S. Orr during the life of the said David M. Orr and Rebecca his 
wife or the survivor of them, without their full and free consent, 
nce is further provided that the sums herein directed to be paid 
by the said Robert S. Orr shall constitute a lien upon the land 
hereby conveyed until they and each of them are fully paid. And 
the said David M. Orr and Rebecca his wife covenant to and with the 
said Robert S. Orr that they Wil] warrant generally the land hereby 
conveyéd subject however to the conditions, limitations and stip- 
ulations herein contained. Witness the following signatures. and 
seals this the day and date first above written. 

BLOM reOnr (Seal) 


> Rebecca Orr (Scal) 
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Virginia Lee County to wit:- 


This is to certify that David M. Orr whose name is signed to 
foregoing deed bearing date on the 7 dayholvAprs IAnses , tits 
personally ree before me John B. Pennington a Justice of 
Said county in my county aforssaid and acknowledged the same to 


be his act and deed. Given under my. hand this 7" day of April 1883. 


Jt)-Bz Penmineton. ds), Ps 





Virginia Loe County to wit:- 

We John B. Pennington and W. R. Yeary two Justices of the Peace 
$n and for the county and State aforesaid do certify that Rebecca 
Orr wife of David M. Orr whose names are signed to the foregoing 
deed bearing date on the 7" day of April 1883 personally appeared 
before us in our county and being examined by us privily and apart 
from her said husband and having said deed read and fully explained 


to her acknowledged that she had willingly executed the same and 


does not wish to retract it. Given under our hands this the 20 day 


Of “ApH UY RSse 
Wit Re Yearyy. die P. 


Pennington J. P. 


Vireinia Lee County Clerk's office the Ist day of May 18853. 


f 


The foregoing deed bearing date April 7th 1883 between D. NM. 
Orr and Rebecca his wife of the first part, and Robert S. Orr of the 
second part, all of Lee County, Va. was this day admitted to record 
upon the certificates of John B. Pennington and W. R. Yeary two 
Justices of the peace for Le Canty, Va. 


Teste, John R. Gibson Clerk. 


A copy, 


page 219 etc. 








Knew all men by these presents, that whereas David M. Orr and 
Rebece2 Orr, his wife, en the 7th day ef Aprii,1883, made a deed te 
= certain trect or parcel of land lying and being in Lee County, Vir- 


yinia, am described in said deed of record in the Ceunty ceurt clerks 


office of Lee deunty, in Deed Book Ne. 20 page 219, te their sen 


Robert S. Orr, and previded in seid deed that within two years after 
the death of said David and Rebecca, he the said Rebert S. Orr should 
pay te Clananda Wells, wife of Merris Wells, amd Mary Wells wife ef 
sernel Wells the sum ef one nundred and fifty dellars each; and 
after the death ef the said David M. and Rebert S. Orr, tne 

esid Rebecca Orr instituted her iit in the cireuit court fer Lee 
Geunty, Virginia, ageinst the sdministrater and heirs ef said Hobt. 
cs. Orr fer the purpese of having said deed of said David and herself 
set aside, which was done as to her the said Rebecca, and one—nalf ef 
said land assigned te her and dower in the ether half; and whereas 
ov er abeut the 23rd day of March,1897, the said Rebecca Orr deperted 
this life intestate; Now in eonsideratien of the premises, and owing 
to the fact that one halt sf said land was lest to said Robt.S.O0rr 
Rotete: we the undersigned are willing te accept the sum ef ene nun- 
dred and ferty-ene dollars fer the sum provided that should bé paid 
‘te us by the terms of seid deed. And we, the ander signed, Clamanda 
wells, and Morzvis H. Wells, her husband, and Mery Wells ana Samuel H 
wells her husband, de and each of us deth hereby acknowledge the re- 

said sum ef one hundred and ferty ene delilars paid: te us by 

Orr, late wife of the said Rebt. S$. Orz; and we each here- 

eid promise in consideration of said premises end said sum 
ef money so paid to us to never set up any claim or demand against 
the estate of said Robt.s. Orr ,his heirs,personal representatives ,or 
assiens, by reason of any thing contained in said deed, er on acceunt 
ef anything else, that has arisen, or may nereafeer arise; and we 
further forever quit clain, cenfirm and release unto the said Lizzie 
Pp. Orr and the children of said Robt.S. Orr te-wit: Purdie Orr, and 
Rebt.S.0rr, Jv., their heirs and assigns all interest that we may 


have new or shall heresfter accrue to Us, er either ef us, by reasen 


A 





ef any event, in and te the land that was a ¥ si te said Lizzie 
P., Purdie; end Hebt. s. Orr,dr., in said suit of said Rebecca 
arcinst said estate. To have and te held said interest in said lana 
unte <aid Lizgzgie,Purdie ami Robt.S.0rr,dr., their heirs and assigns 
forever, witness the following signatures and seals this the site Baca oy" 
day ef March 1898. 

LHe Wells 

M.W. Wells 


iM e H a v@ iis 
R.c.Wells 


¥ 


ef Tennessee 
Greene Caunty,to-wit: 


yublic in and fer the Ceunty anc 


state ©foresaid,de her«by certify, that Clamanda Wells,Mary Wells, Ho~- 


Yis H. Wells and Samuel H. Yells whese names are signed, te the, writ- 
ing above bearing date on the ist day of March,1898,have each ac- 
knowledved the same before me, an my ceunty aforesaid. 


winder my neand and noterial seal,this the 
WoNoCraft  Netary 


Virminia,Lee Ceunty,te-wit:- 

In the office of the Clerk of the County Ceurt fer said County 
the 28th day ef May,1898. This deed was nresented and tegether with 
the certificate therete annexed, admitted te record. 


V.F. Richmond, ¢lerk 
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Knew all men by these presents,that I, Wh. A. Orr.Sr. do hereby 
acknowledge the payment of Seventy—two dellars and seventy cents,as 
and fer the amount thet is.or shall hereafter beceme due 


astate of my brother R.5.O0rr,by reas of the deed of my father and 


R.§.Orr,wherein it was required that said R.S.Orr af- 


ef my said 
i 


hundred and fifty dellars., The said R.S.Orr's estate having lost 


4 


enc-helf of the land, and’ tn nev which is therein provided 


paid me, not being due me, I hereby from E.W.Penningten as admini 


treater of iad RS. Orr do hereby receive said gum ef $72.70 


‘csfactien fer the amount previdedc Tor me 47 said deed. This the 


8th day of Ausust, 1895. 


Witness. 


w.K.Hopkins 
Tobis Hughes. 
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Mary Wells and otherSecceceeses 
VSe 


et al 
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Perdie Orr, 


bai 


Exceptions of Mary Yells, 


i. 4 


assignee of William A.Orrg to whe 


Orr, filed January llth,19il- 


This answer is ex@epted to for 


(lL) The decree permitting said 


entered at the  ¢ t > 


Jefendants until e first 


and 8195 


+1 eir Q ” aver, 


of January, 191 2., aid answer 


January, 1911, and therefore not Ww: 


cm 


a) : £.. a } Ps , b \ 3] 


,id order aforesalde 


complainant bid shoul, we 


20 cordingly 


io _ 
ss a 


(2) Becau 


ty pnlaintiffs The matter of 


said answer was fully 2dyjudicat 


orable court of Perdie 


> f the 


| 


part of these 


aro Cs TioONBe 


from David Me Orr and Pebeccs 
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provided that the sum here claimed by 


ants shoulda be a charge upon the iand 


covy of said 


(3) 
of alleged to have 


been executed by 


in said answer to be 2 


oe @ee34e @etea 


Clamanda Wells, 


mawer of sala 


the 
answer to 
rm, 1910, 
January 


first January 


2 ‘ 2 4 - ’ be | 
take for confess: ind a 


ansver sets up no legal or equitable de 


jefense attenpted 


Ory, hos Wakes 


Because the receipt mentioned on page 2 


William Ae 


eeetoveaeneene Complainants. 


a er ee a) me. bebe d fae 


and Jade Ve Orr, 


Perdie Orr 2nd Re Se 


£04 ron; 


ver 1 C h 


pe Filed, 


am) 


of this Honorable court, ¢& 


rules,l191ll1l, withit 
rules 


b e & Ti, OT) 


wt Lt Lee 


therefore follows 
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Jecree entered 


> 
a 


to be set up in 


is hon- 
decree 


amnounts 


re here referr 
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te rihe .o8 


to PebeUTryors , 1 weN 


vlaintiffYagainst the defend- 


said qaeede 


conveyed by 


jeed exhibited with said plain’ 


the to» there 


Orr. Sre, ard claimed 


comoiete release of all claims to which he was 





‘f , i | 
A Hite 20 19/) 


Chere 





eantitled under the deed of David Me Orr and wife is not filed with 


the answer, although alleged to be filed as exhibit Noe l- 


And it is further objected to as 4 jefense because at that time 


one-half of the land conveyed by said deed of David M.Orr and wife 
ad been 7 Re | the grantee in said Zeed, or rather to his 
heirs a LY ond said receipt, if o 
intended to cover the miépaid to him on 
by a aeeree of the Cirenuit ‘ourt of Lee County. 
That part of said ansver found tovaras the bots 
and two. first lings on top of page is objected to for 
Teaso 
is further excepted to because 
exhibits marked " A &1 aed) not Tiees aL toough,. Lt 24 averred 
.t they are filede oagze { id answvere ) 
to because 
Llastline on page 
true, are 


claim asserted by the 
(Y 
XE 





— oor oS 
BA. Zeb, 20/190) 
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PERDIE ORR 


BRIER OR 
Fur ni she 2Repy af “the 


we ae & 


Ceunse 


plaintiffs brief in this case on vening of July 27th, 


t 


very brief in the statement of plead- 


lants wi} 
® furnish ne plaintiffs 
brief 


yO into minu 


rith both 


¥ Yt A 7 
PLEADI 


ey nt L1Len 


3laLim ef tre eftrect thet 


fal Ft OF! thy a a sgt 


,1910, was ad judi— 
stiom, nor intended SOLS 





THIRD, because the sums provided to bé naid 


aa 


constituted ¢ £ the . ase money, @efendants in 1} 


jeprived of the use and occupation 
heaving warrants. 


nd relea: 


»ff—set or credi te 


Pay | ie 


"Se St0O if 
¥ vr) YP. s 
rprY eme 


will consider 


Gt ih ww aT 


SS A wh. 


jt was recognized, at 
no {x 
Irrs (Ter ec arainst A.B.Saffel and oth 
ijsgie raised by which cross-relief could be 
Et yi 
seekines to substitute a proper decree in lieu 
ember 12th,1889, and Avril 2nd, 1890, réndéred in 
nineton, administrator ,ani 
y that the petitioners in the bill 
esession of their land and be given judgment against 


in vossession and the various parties who nad 


i 


& 


ion of said land for rents and profits. Lita 


senarate answer to the nlaintiffs bill denying t 





the bill, does not in any way mention the questiom of unpaid purchase 


a 


money nor ask any relief in rerard thereto. Mary and Clamanda Yells 
filed their separate answer denying the allegations of the ynlaintiffs 
ilibut does, net Se set up eny claim to any unpaid purchase 
money ,nor asx iF Peper At ard ther ps A-B.& S.M.Saffel fitted 
their separate answer denying the ailerations ¢ thre plaLntatre bik 
in paragraph four refers to the 
been in any part paid 


the claims of Willig \ A jLemandia Wells 


tNe | ONL SS une by Yreason of the litigation, but no relief 

is sought or asked against Sither the plaintiffs in that suit or their 

co-~-lefermants, William A rr and Olamanda and ! Wells. The bill 
mentioned abave &) 

that no reference was le er claim set 

money due then 


said. 


irr, alt as showing what was a mere passing reference + 


tied \ 


cf Suny, RR \ : > $210 sis’, TrROm.an.inspe 


said n ‘Ss it will be observed that there 


e 


le between the plaintiffs and defendants in th 


‘ 


2 ‘on - iy ey a , ~ J » oy > > + 4 2 _ ” ’ an ; —t 
erence to any unpaid purchase mon SELEY LSS 


decided between them in the said bill of review 


Requisites of valid judgments. 


" A& court cannet preperly put upon its record a judgment which 
is net a preper sequence to the pleadings. It i8 a peneral rule that 
bhe judement must conform to and be supported by the pleading in the 

A recovery must be had,if at all, upen the facts allevged,and 
oreved but net pleaded will net support the judgment. ll Enc. 
paze 808. " 


" A ceurt of equity can only dedree upon the case made by the 
pleadings,thoush the evidence may show aright to a furtner decree. 
Kent Vs. Kent, 82 Va. p. 205; Munday V. Vawter 3rd Grat. 494." 


prover nieadings,with- 
o°S.8. 913; Lily Vs. 


' A decree te de dis west be based Apo 
st which it is waid. Perkins V. Pfralazgraff 5 
CiaVyboels 53 Sik. 23. 





" A judgement is the conclusien of law from the pleading and evi- 
dence am if there are no pleadings on which to find e | LB Tae! 1eEr @ 
can be fe judgment. 50 S.E. 430; 28°85. 8. 763°" 


" There can be ne decree except tin a cease mede by the vlesdines 
and a party cannot avail himself of # matter of complaint or lefense 
not set up by proper pleading. 57 S. EB. 51." 


" A decree not supported by any plesdings in writing is void. 


Cy) cy ft 
fj @ 


" A judement or decree is the sentence and adjudication made 
by the law, speken through a court, upon facts advmitted or proven. 
There can be no judgment or decree without matters of fact alleged. 
Freem. Judgm. Sec. 2; Black,Judgem., Sec. 1. Fowler Vv. Lewls,306,W. Va. 
112, 14 S.E. 447-452. ( See Ene. Digest, Va. & W.Va. Reports. Vol. 
By De Aig Tey 


" A Judement : | sentence and “djudication 
the J | yh a court,upon facts sdmitted or vroeven 


we 


3 
ithout matters of fact allered.”" 


tS basis proper pleading,els 


> 7 


" A decree, or any matter of a decreé whi nas ne matter in the 
leading to rest uwen,is void,because plesding "e the very founda= 
of judgments and decrees." Waldron V. tO S.E. 303.Ene, 
estqvol. 8, nare 294, 


If matter appear in the answer of the defendant in equity, 
is newise allered in the bill, it cannot justify a decree 

against the defenmlant,thourh it might have been ground fer such de- 
cree if it had been alleved in the bill. " hib.V¥.Martin,5 Leigh,132. 

" When the answer of t lefendants contains a claim whic} 2s 
no connection with the relief sought in the bill,and is not necess: 
to be considered in deciding the case as made by the bill,and the 
court in its decree express: an opinion in favor of the defendant, 
this decree does not conclude the auestion when it is afterwards set 
up by the defendant in ® cross bill in the cause. " 

Niday V. Harvey, 9 Gratt. 454, 


" No rule is better settled then that a juigment or decree inust 
€ restricted to the case meade by the pleading ne matter whet the 
ilence may Show." Potomac Mfg. co. V. Fvans 34,Va. 717. 


13 moreover a genefal rule universally recognized that a 
to be foumead om ‘allerata 23 well as the vrobate of the 
case, otha@wise the pleating.instead of being a shield to vrotect 
parties from surprise,would be 3 snare to entrap them." 
Putman V. Day, 22 Wall. $0. Munday V. Vawter, 3 Grat. 518. 
1 Bart. Ch. Pr; 260; Gibson V. Green 89 Va. 524. 


Judge Buchaman, in the case of Tartar V. Wilson, 95 Va. page 24, 
says, in the case of Niday Vv. Harvey ,reported in 9th Grat.454, " a 
claim was made in the defendants answer which had no cennectien with 
the relief sought in the bill am was net necessary to be considered 
in determining the case made in the bDlll,theugh the ceurt in its de~ 
cree expresses an oninion in favor of the defendant ,this decree thus 
held did: nat conclude the question when it was eftermra 1s set up by 
the defemant in a cress bill in the 


There is no allegation in the eriginal bill of review re 


te in rerard te any unpaid purchase money under the Orr dee 





e & 


ebject of said suit was not te determine that question. The sole ob- 
ject in said bill of review suit was to have vacated and annulled fne 
two iecrees referred to therein relative to the courts decision upon 
the validity of the acknowledgment of Mrs. Rebecca Orr to : id deed. 
In the said review sult il 7 gs te pass upen the question 
»f wnpatd ourchase money 
the said Orr deed made there! : scidinsg upon the validity of the 
acknowledement of Mrs. Orr in said deec The question of said ac- 
knowledgment was wholly differént,separate and Jistinct frem any such 
question. Therefore in accor ce with the forezoing authorities, the> 
opinion or memorsnda made in the decree. by tne court @nda rérerred’ te 
2 plaintiffs in this suit,constitutes no judgment or djudica- 
on ef the question of the said unpsid purchase money. We understand 
court expressiy held that said quotations wes 
d this opinion of the court should have been contained in the 
eree in this cause. We think ihat if there 18 
the plaintiffsin this case,it is the lien retained in the 
deed. The fact that the plaintiffs have brous separate an 
Atte | . 
tinct suit to settle thet question,is)'Ramissi1on upon their 
no former adhudication nd that said memoranda or quotation 
ras not an adjudication of the question, Further ¥ 
yendition of said decree that the court 
therein to settle the question between 


snd Oe) aes intiffs in this:egse. If.1 laintiffs in 
AMAL FR 
Atha 
i be entitled to collegy any wnpalda purchase money 
4 hoger Aad. dik, yh er Vikan ke WAY wna4hke 
Lane Ret te sets that question between the 


> 


umer the said Orr aecd 

plaintiffs ami defendants in tha case,because if the defendants in 
case hed Wer stood 2 é. 1estions was being made arainst 
then, they wouwla lefenses ian that sult LA the 
-ctien of sald pur Se }] ey as they are now offering in ths 


Suit. 


We invite the courts ettention to the whole decree of May 12, 


1910,and when read together it | seen that all the paragraph 





© 


redine the judgment of the cou in 7 case,is but a recitation 
ef opiniens and facts expressed as the opinion o he court upen the 
upen wn Lc awe twit 


iuda@ment in their behalf i: 
oerasgraph next ecedl Lhe one in ch the court 
HHL 18 the followine 
is therefol djudged,erdered 
rid lin ; Y Fun ng 


ls be confirmed, and id plaintif 
,Orr recover of the said defendants 


Therefore we sey that there was no judsment intended at the 
time. 14 wal. b 3 es > only object to be accomplished 
review bill was for the court to pass upen the validity of 
acknowleamment of Rebecca Orr to the sai 
to settle the question of rents 
question since 


ack nowledement 


are referred 
Court 13 in this case and 
cessary for 1 wee 8 ye the f Wl move the ceurt to 


bill of review pert of 


a 


becarse the suns of money provided to be paid in the 
adv been settled and for valuable censideration released. 

The defemants in their answer filed two exhibits, exhibit 
No. _ No , as evidence of the payment and settlement with the 
plaintiffs in this case tor an i all unpaid purchase money,or any 
sim of money that might have been due them,or to which 
titled under the said deed of said David M. Orr and wife 
R.S.0rr, Sr, According to tne terms ana orovisiens 


$150.00 to be paid to each of the said Clamanda 


A. Orr,the same was not payable until two 





ee 
the said survivor of the said David M. Orr end wife,and that inter- 
est was not to be paid even after the expiration of the two years 
until after demand had been made for the payment of 


a 


money. After the death of R.S.Orr,Sr.,itrs. 


= 


breught: suit 
to have the conveyance gn her part 

ive acknowleds) 10. 6SAk Le nd sad acknow ledement 
vold aml sh was oive ane-half ef the : aid dower in t! 
half. Afterwards a s1u ras brougnt by the heirs of David M. Orr, 
deceased, to Lhe lieed anulled as te his half and this 
) 


case was fihally decided in the court ef Appeals arainst the plain- 


} i 


4iffs. After the decision in the sald twe ca: William A. Orr,on 
the 8th day of Ausust,1896, and before the death of his mother ,wh 
urviver in the said David M. Orr deed, underto 

e aadministrater ef R.S.:0rr ,deceased,for si sims of money as 
was provided for nim 1 % said David M. Orr deed. In this settle— 
ment the said William A. Orr received $72.70 in full of all that he 
‘aimed anier the provisions of said deed and gave a receipt in full 
satisfaction for ail of the $150.00 provided for him in the said 
deed. 

Exhibit No. 1 xe filed with the defendants answer in this 

is heréby referred to to show a full and complete final settlement 
of all cleims that he had under said deed. The Following language is 
used in said receipt: 


" Know ail men by these presents 
} r t's by ¢ ex nowl Le 7} pea rr ent, oT or Sa. 70 


thet is or shall hereafter hecome dau @, m¢é., Lae 


brother,R.S.O0rr,py reason of the deed.u of my fath and mother 
to the said Rk. S.Orr,wherein it was Tequared : 4 1 eas 
Orr, after the death of my said father amd tmotner,shoeuld 


the sum of $150.00." 
re could be broader and more comprehensive than suc. 
a receipt. It is an acknowledgment of the payment of $72.70 aa and 
for the amount that dscor shall hereafter become due me from R.S.0rr 
by reason. of the said Orr deéd... The counsel fer plaintiffs in this 


t% 


case refer , na quote from said receipt the follewing: " the said R.5. 


Orr havine lest ene—half of the land and the money which is therein 


previded te be pal ) me not being Que me,I hereby fror 





ey, ; 
i) 
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rlington,as administrator of R.S.Orr, do hereby receive ssid sum of 
$72.70 in full satisfaction for the smount provided for me a sald 
deed. " 

Prom this statement the said counsel conclude that one-half 
of the said amount was Knocked off and the settlement made on 
conditions as then existing. Such 
constructien as toe narrew and is 
comprehensive nyusge us: aid receipt hen a receipt is giv 
for what is then due or shall thereafter become due.,under the orovi s— 
liens oF said deed,clearly shows 1 il,cemplete and final set- 

ent was made @ ald Rebec: pr such langharve would 


only one-half of 


nce to 


something, and % % lL ar nari Ct itructien riven 
tiffs counsel to | Peeoelpt, ts irvranted eSsides this, the 
1d two cases above referred to had 
He admisbs in his depositic 
fendants en arriving eat age,had the have revie 
Cr 6f Jud¢e Merrison rendered in the 3@ of Rebecca Orr ersinst 
iineton, administrager and others, and as a lawyer he rerarded 
ef Virginia on the subjeot of married women': 
liehl y- tecnnieal, ina that he did not believe 
Juigre Morrison" jecisien would ever be reversed. Under these cir- 
cumstances he relied upon tie decision of Judge Merrison and made 
his settlement with the administrator of R.S. 0rr,deceased,accordingly 
He believ: that he could afford to make a final settlement 
iid do so and accepted the $72.70 
settlement of § 
jal whether these defend one-half the I et, that 
ces no aifference. was a final set- 
tlement 


chances as 5 Psd © Would ever have any right ther 





Aeed es Re. i 1 true constructien of 


of said receipt 
now toa late to try to put the construction ther 

contemded by plaintiffs counsel! the time 

Mrs. Rebecca Orr was’ living and neith 


live-the said William 


atien for tke Tu and final settlement tien ra 1@asevidencea 
said recel “lamandia Wells and Mary Wells, anout rear after the 
‘6 ALE} t h Mi - ) © t we | P \ad y ‘ Ss 4 4 at . W/ of \ ] t f° LI lé L 


all claims they had unde sald Or" 2eC he sum of $141.00. Te y 


4 


rave a receipt and ‘se which,if anythin; c3 and more 
comprehensive than 
After severel recitels 


S41ca Cle mana & 


, promise in consiseratvion 
premises and said sum or money sO naid te us te never set 
claim or demand rains 1e estate of R.S.Orr,his neirs,per: 
resentatives or essip by reason of anythin contained in _ saia leed, 
reeount ‘ else that has arisen or may hereafter erise, 
ne . further forever quit-ciainm,confirm and release unto the 
Lizzie P. Orr,am the children of said R.8.0rr,to-wit, Perdie 6 
R. 9. Orr,dr.,their heirs and 25s) s,all interest that we may : 
now or shall hereafter accrue to Uus,or | ither of us by reason 
event in and to the band that was seigned to the said Lee T. 
Perdie and &.S.0rr,Jr,in said suit of said Rebecca Orr agai 
estate. x 
Whet lanzuave could be bro (er and mor romnprehensive than 


> S 


to show treat a complete,full and final settlement of all 


> 


these parties under said deca was then maa - Such language means 


i 
something and the construction now sourht to be put upon s$ai1a paper 
by the plaintiffs comsel is teo narrow. Such position is wholly 
untemble. hese two women, th sisters of William Orr ag 
rade the settlement under his aivice 28 attorney, and he as a lawyer 
taking the cha s himself as any future right 

‘vised his sister to make the same settlement anc 
bound by said settleménts. 

The said Exhibits No. 1 & 2 are hereby sibmitt ed 


for inspection. 


os 





erie. 


THIRD, because the suns provided to be paid in the said deed 
constituted a part of the purchase monéy, defendants in the case 
having been deprived of the use am occupation of the land for twenty 

and the grantpwr, Rebeces Orr, heving warranted t) title rener- 


. + } " a] 4 \ : * , 4 ~ 4 - 1 4 “ - ‘ ~ 
te efendan Aye 111 , | Hy AS Lf ath Pe@eleased 


Said sum: f-se Y credited upen ta 
are entitled for the use . occupation 
henecea Urr and vendees, 
ebecea Orr 1 ne-naly owner of the tract of land conveyed 
by ner ana David Orr to’ R.: rt Ry the terms of ver deed sh 
the title generally to the tract of land ¢ Ivey 
title which would have devrived Dee vaso GO 
art ef t which. would hav 
consequences oP 
therefrom di: roper off-—-se gainst eny part ef the purches 
proviaed to | A1d 7 | om the purchase money pravideda for 
the said deed consisting of several items,the payment Sf a debt to 
the state of Robt. Wynn,support end mai Lenance fer the 
»L50. 90 
by the plaintiffs in this case 
necevered the other one-half of the land in question,that one 
the purchase money provided tc ald, could not 
pald. If R.S. Orr's estate a lost one-fourth of the Land, t 
~fourths of the APeAASe money would have heen collectable, 
fault of one of the grantors herself in this 
R.S.Orr was deprived of the broperty for a pneriod of twenty years, 
nad equitable that the nurchaser may off- 
purchase money a loss of part of the estate in fee, 
just as good resso. pi¢ac as @ff-set erainst 1 
valie of the loss f6r @ term of years,In my mind 
lifference,. 
In Chepter 24 of Rawle on Covenants of Title beginning on page 


long article on the question of the purchesers ripht to re- 





wi as 


ever back or detain the purchase money after the execution of the 
deed,he reaches the conclusion that in cases where t] + 1s a general 
warranty of title that the purchaser may refuse te pay such vart ef 
purcnase money 4S is equal to the value of the land lest and thie 
GerzniZged in 
se directly WAadonr 
cases holding in effect this, such as Grayson 
Shiflett Vs. Arrington Humere Sec. 
Wytheville Land’ & Improvement Cempany, 9: 2. 7 ; Carper V. Marsha 
938 Va. 438. See also Smith V. 
The plaintiffs zo outside of the record to 
s€ te the cententions 
R.5.O0rr was relieved of support and maintenance 
recovered the land,but they @oe net state whole 
case ef Rebecca Orr against Pennington, admr. 
vs that Rebecca Orr not only recovered the land which she claimed 


but alse a life estate in one-third of the other land thet Devid M. 
Orr cenveyed,and in addition therete Covered jJudement against the 
estate of R.S.O0rr for back rents for many years,amounting to several 
facts are net proven in the record of 
1t unnecessary to refer te 
reference mez Y, tor tne purvoese 
an erroneous impression of the 
plaintiff 
in the case,ve wi a0e8 het 1 whole record shall vo in for 
purpose of showing how imch Mrs really receive in addition 
land which ; injustiy x red against | 
wn covenants of fener: arranty. 
counsel says that Rebecce Or 


by the es br RU 1. t 1s true that 


could not f ish @ personal sunnor’ : se his death had 


out of the dquestion. Rebecca Orr | her own volition took 


fey cy | ~~ 1 =) 7 ~ ¢ 7} & an ° i, P| 
rsons and daughters, abansoned 





f 
iy 


>t Trem 


f “sD 7 
os ob 


ana by 3 #1it recovered the 3 5 
her own daughters from the eased son,and the report 
her executor shows thet her daughter charged her fox 

charged Cal from no 


of 


examinetion thet 


realize 


‘ i. % 
Bilk? LS 4 


gly d 7 ch ane og 


the Loa, b Lt 


inrants of thet 
mney for it,she pi } 
c i F: ; i y D urcerna sé 


4 


-aANveAars syria <P 


» now Glamoring for 
warranty 


+9 the people wi : 


ney Ww! veoet 
| it is entirely 
2 rents ana 
the said land,azainst the 


mDrived @f the wse @t 
ioney. Further, 


Tey par | £ S Li}. i 


if iY’ ¢ , at i) 
Rebec iy 4 Or v Ci 


thase money ,if 1 
up 


i + lt — » * 


1% wiil be seen 
341 | eee avid 


fore going 
+1) & 
gsLika 


jJeath out of the pr 
“2 ne Davi Orr half of 
“s e of 


ner 
dover intere 


her and 
never ATTY t ime 


qj elain 
and maintenance. After the 


al “lAer support 
he case 


i 


said 
of 


ain 


decision rendered by Judge m rrisen..1n. t 
ineton,administrator,she had the benefit o 


claimed by her 


on 4 P a= 1 : . 
arainst @.W. Penn 
P -£.° = _ 
PGLrLo 


ether half for the 


of twe 


cs. 
é 


During the 


ce what 


Aover interest in the 
aintenanc 


e she sold and conveyed to Wells. 


ine for her support and 
the rents 


+ Cs . =~ 
ee * 
c: mY | ©) 3 
asd wre | | Cl +3 


previously received in the manner eforesald, 
or more. She certainly was in- 


prefits auring said two y 





debted under the decision of the Court of Appeals in this 


for the time she had the BP and eccupation ef 
extent all her estate is indebted to the defernante Lhe use 
sald vangrté sald dower. Now, being so indebted to the estate of 
not right and lawful for these defendant 
ane ) purl, Wrowdey 

HNisgintirfrs they state in 7 evidence 
PRELAPT OSG Fa Pine Lhe entirexzstate of Reb. 
fore ghe could rive ther 
all legal eblirations,and t 
final determination of these litizations until this review 
rought and determined,and it may be said that this 

nth 
apply te equel force to th 
debted to the R.S. Orr estat 


held 4 


FOU pays becaus © Lét. the Ce: ant shoud 1 He Fed TL a 


t 


thing on account of the purchase money clained by the ; 
saad sum should not draw interest except from 
lerefor was made,or from the time when the 
were restored to the possession of their land after 
the Supreme Court decided said cause. 
court should hold thet the defendants 
the foregoing defenses to the right of } Se laine fe 
to recover anything on account of any unpaid purchase money und 
sald David M. Orr and wife deed,then the defendants contend they 
mert+4 
not lezsally beund te pay 4 interest on such unpaid purchase. In 
erder to determine this point it is only necessary to refer to 
provision as to interest made in the said deed of April 7th,1883,from 
David M. Orr and Rebecca his wife S.0rr,Sr. which provision is 
as follews: Yhich sums are te become due and payable in two years 
{rom the deat of the said David M. Orr atid Rebecca his wife,or the 
Survivor of them, and then said sums are not te bear interest efter 


Sald two years shall have elapsed until demand of vayment is made by 
the said narties in person or their leral representatives or hneirs.”" 





a 


It is clear from said provision that if said deed hed been al- 
lewed to stand and the cenditions then existtng allowed to remain, 
thet at the end of two years from the date of the death of Mrs. Re- 

ia Wells, Mary Wells, and 

William A. Orr the said $75.00 each, and no interest ceuld have ever 
been claimed or collected thereon. If he Rad failed to make saic 
ment s Dy CRE LCN -Of ‘the Sai 
never demanded payment of same am left it to R.S.Orr to voluntarily 
pay the said sums, no interest could have ever been claimed 
lected thereon. Why? Because this was accerding to the plain terms 
of the contract as fixed by Mrs. Rebecca Orr in her deed making this 
provision for said three parties. To hold othervise would be to 
nake 94 new contract between these parties. But Mrs. Rebecca Orr by 
her own voluntary act did change or have changed t e condition and 
situation as provided under said aeed. She breusht suit and under the 
decision of the Circuit Court was riven back one-half of the land. 

before any ef sai were due and yable under the 
terms of said deed. Tnis was breach ef centract whether 
done under color of law or under judicial decision or not. She took 
back the consideration for which said sums of money were to be paid 


> 


to said parties, she put it out ef the bower R.S.Orr or his es- 
make saad payments,am i*¢ alse deprived the said three var- 
ties of the right to make the demand for money so interest would run 
thereon. S@id parties are bound by her act and cannot complain there- 
for, R.S.Orr and those claiming under him nave never been in default 
ayment of said sums of money,elther luring the 
GAwe Wits 

life time ef the said R.S.0rr or since his death. The, claim only by 
and through her,and she having taken this course,there was never a 
day from the time that she recovered the land in her suit up until] 
the time when these defemants were restaed to their rights did R.S. 
Orr or his estate have the benefit of the use of the plaintiffs money. 
There was no principal Auring said time on which interest could run, 


This litigatien breught on by Mrs. Orr ws considered by William A. 


Orr,a lawyer,as settled,or at least the result could not be changed. 





® 


ati hee 


The suit breught by the heirs ef Rebecca Orr to recover the 
Davia M. Orr one-half of the said Orr farm,had been finally deter— 
mined by the judgment of the court of Appeals. Under these circum- 
stances there never has been any time or reason to relieve these par- 
ties from making the demand required in said deed to establish their 

to inter cy 
restored to their rights and siven th eossession of 
question, and Ut: court snoula be of opinion that when they wert SO 
restered that they should pay to said vartiles the 
claimed py them in this suit, the viaintiffs would have no right to 
elein interest until demand for the payment of said sums had been 
made. It is admitted by them that no demand was ever made for the 


payment of said sum. Ain any view of the case interest, can- 


net, under the law and under the centract contained in aaid deed, be 


edjudsed: the plaintiff: until demand is made. Therefore, it is humbly 
eipmitted that no demand was ever made unless the institution sf thie 
suit was a de * the ceurt should b f epinien that the*ine 
stitution of this suit was a demand, then interest could only run 

en said sumsfrom the time or the institution of this suit. 


Ré@spectfully submitted. 


1 ; gi- 
——- 


$e 
_ Flea AZ VEE 
Counsel for defendants. 


- 
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Jonesville, Vae, June 26th, 1911- 
Judge H.A-W.-Skeen, 
Big Stone Gan, Va, 
Dear Sir: 

Enclosed we hand you our brief, for plaintiffs in the Chancery 
cause nowrnending in the Cireuit Court of Lee County ofr Clamanda 
Wells et al vse Perdie Orr et ale It was our understanding at the 
May term of the Court that this cause vas to be submitted on briefs 
prior to lst day of July,1911. fe have called on counsel for the 
defendants and asked them to join rith us in the praparation of the 
case, in other worés to prepare their brief and submit it, to us as 
we believed that the whole burden of everything in the case was 
upon them, the questions raised being raisded by them in their 
ansver and cross bill. But they declined to do so, and we have 
sone forward and prepar@dour brief, and have took particular pains 
in doing so to give the Court all the aid possible. Bob Pennington 


is of f on an extenied vacation trip. Ben Sewell, the father of most 


of the defences wont do a thing, andi re have not heard from Judge 


Penningtone We dc send you the pat rn so! ease as the lst 
of July has. not yet come and we tne h it ibest te Vetiitnew papers 

here until after July lst, but we will try to forward then 
to you immediately after that date. TVe undesstood the Court to 
say here in ordering this case to be submitted on briefs that you 
would consider the case during your vacation and enter your decree 
when you came here at the next term of the Court, and that you 
would not hear argument on the case in term then. With this in 
view ve are submitting this brief, knowing your Court at Wise will 
pegin on the 2nd Monday in July, 


Very truly your wa aw Ctr by, t. bhics. 





Virginia; in the qircuit Court, of Lee County, 


\CLAMANDA WELLS BT AL 
VS. yo: CHANCERY= BRIEF, 


PERDA ORR FT AL 





Tt is only necessary to argue three points in this 


lcause. (1) nermand; (2) Res Adjudicata, and (3) Privity or rather 


i 
Want of Privity, 
DEMAND 


{ 

| (Lor 

| “ 

| The acts of Perda and R. 5. a ee clear “infere- 


| | r 
pence” that demand had been legally made upon them to pay the 


several demands described in the bill, and one of their acts 
to a waiver of " demand®, to-wit; Their failure to 


excevt to Geo. Cridlin's report allowing the suns here sued on, 





lwhich resort was confirmed by this court in case of perda Orr 
et al vs, these complainants and others. 

See Eney . of Evidence, Vol, 4 page 267, Sec, a and xo 
note 14, 
Besides the said Perda for hersébf and her brother 


| 
1: Sc) Orr " anveared® at the taking of said aridlints report and 
a se C2 ; e 


{ 


|account.and excepted to the same in certain particulars, and by 


| e i 3 
| so"avpearing"™ waived all defects of failure to make anv other 





it : 
|| demand on them for payment of the sums allowed by said cridlin , 


and decreed by this court over their said " appearance" and xm 


| n Py r a 
'" exceptions" to said report, 


See Fnev. of Evidence, Vol, IS page 1050 F, and note 


Then, circumstances surronnding this cause have 
itaken the place of all formal " demand" for pavment, The cause 


of Perdie Orr et al vs. these complainants, which cause is here 





(in evidence, ppooves that the matters and things stated and pro- 


vided in the deed of PD. M. Orr 44 we to R. S. Orr, deceased, had 


‘either been in hot litigation or in preparation for furious suit 
| 
re tei death of R. S. Orr and ». M. Orr. These facts are such 


as render it unreasonable, impossible and inequitable to now 

















F. 


iIrequire these complainants in a court of equity to make " formal 


2 eh 
eM 


demand" to entitle them to a hearing in such a Courte- it also 





appearing that their residence has always heen known, The books 


ae 
Peay: 


ly /] 
says- Whenever a demand would he but a useless ceremony, as by ” 








reason of defendant's inability, or refusal to verform his obli-7 


gation or his denial of plaintiffis right, the law will relieve ~ 


64 44, Il- 


I 
Plaintiff of the ne cessity of a " special demand"hefore bring= ~ 


{ 


I . 
ing suit", 


ond 22 


303,68 
eee te as 


de 


Ovc Yol. ft page 698, and cases cited, 





Now, in the case at bar, it is manifest that a demand 
} 

Oo yay more than ‘oer the sum that was naid- would have been 
Hi 

A useless ceremony “af, the Bame had been made af any time after 


(bth rartfon lo fr Ber. 


Rebec cca Orr sained cae ee of the a ees hem enptate of 


Sy 


Pa) 27s 


R. De Orr, deceased, It is just as manifest from the cross 


hii 


if 


XX 


wl 
e 


bill @n file in the cause at har that any demand made since the 


final decree in the Bill of Review would have been just as use- 
ti 


Less for the reason that they claim that they vaid the sums in 


Vifee ye 


— 


aor 
ae 
A 
ee 


| : . 
pits that is, that they paid $150.00 to each of +m with 
hess than $75.00 in each case, O Ye dodal 


2. pes Adjudicata, 
| 
On this point it is only necessarv to pnoint to the 


Hi] 


i] 

bill of review filed by Perdie orr et al va, these complainants, 
l 

lil ” a * r ; FA m4 

and especially to the order which confirms the Commissioner. 


| : ) CA 2 We 
pridlints report, lent 9 rede ne. bod Bee S83% ae z 


i} 
I 


Oo, Want of Privityv, 

) There is no privity whatever between Wm. A, Orr, 
fianda Wells and Mary Wells and R. 8S. Orr's heirs and the estate 
| 

fa Rebecca Orr. This was once held bv this Honorable Tudge in 


passing upon exceptions to the aridlin report, Vor Geacts 


wen Ak ; OV. OV tary. Loot One 












































CIRCUIT COURT OF LEE GOUNTY, VIRGINIA. 


= 
Clamanda Wells et al - - - ~ - 7 7 77 7 7 Plaintifis 
Ve In Chancerye 


PemaawelOrn “et Ble - eH oe KH eee Defendants. 


This is a suit in Chancery instituted in the Cireuit Court 
Lee County at the first November Rules,1910, by Clamanda Wells, 
Yells, 2n James We Orr assignees of Wm.A-Orr. The said Clamanda 
WmeAe Orr are children and heirs at law of 
The object @f this bill is to collect from 
and Pobert-S-Orr Jre defendants to said cause, the sum of 
to each of the three plaintiffs, which said sums being 
half of the sums required to be paid to each the said Clamanda Wells 
Mary Wells and WmeA-Orr by a deed from David M. Orr and lebecca zt 
his wife to their son Re SeOrr Sre, deceased, father of.-defendants, 
which deed was executed on the 7th day of April,1883, a copy of 
which is filed withethe (billy and if neceasery ‘to enforce the lien 


of a judgment rendered for said sums by a decree of the Girewuit eourt 


Sonnty on the 12th day of May,1910, in the Chancery cause of 


KAR. Bad SoM. Settle. et ol; ‘then peading ia 
as well as the lien retained in the said deed to secure 
pay men t > ssid sums, an execution on said judgment having been 
july issued and returned not executed, no oroperty found. 

On December 10th,1910, the defendants, in open Court, filed 
their written den Aa4 bill. Said demurrer was duly consid 
ered by the Court and by 2 decree entered in the cause on December 

1910. i+ was overruled, and the defendants, at their request 
ii the first Jeyvary Rules,l1@11, to file their @n-o 
January 11%+h,1911, amd prayed that the 
be treated as an ansyver but likewise as a 
hich they prayed for certain relief. i pa ansver /laucify 
éycent: ons “iad wri tense, and om the ah & Filed thel? answer 
to the same tre 2d £ a Cros Bi and t the las February tern 


of said Court a decree was entered noting the filing of thera 





wer ana cross bill of the defendants, the written exceptions of 
aintiff to said answer and their ansver to the same treated 
¢ress bill, and €e revliecation to each of said ansvers, 


ntinuing said cai 


| . Lea | | : | 
Since the fofing eedings * 4.9 di, oe the plain- 


p by 


have taken the adepo We ani James W-Orr, and 


afendants have taken the devositi <Wrae| Clerk of the 


ya 


rreene County Tennessee ,y all of which have heen 
july filed, and the cause is nov before Bhe Circuit Court of Lee 
County, sitting as a Gourt of Chancery, for final determination. 
Thid litigation grows out . Aeegd made and executed on the 
"th day of April, 1883, by David M Orr and Pebecea his wife to their 
son ReS-eOrr Sre "he tract of land conveyed by said deed was owned 
jointly, or as tenants in common, by said David M. Orr .and Ris wife. 
the terms of this deed, and as a part of the consideration there- 
said R.S.Orr was required to pay to each Wm-AeOrr, Clamanda 


and Mary Yells the sum of $150.00. hese sums were to becone 


and payable within two years g oye ase said David 


Orr and Rebecea his wife, or the survivor of them, and then said 


not bo bear interest after said two years shell have elapsed 
demand of payment was made, by the said parties person or 
legal representatives or heirs. The said David Me Orr lived 
about one month after the execution and delivery of said deed- Re- 
becea Orr, is wife lived until the . day of March,1397, when 


4 


she died. The 11a R-§ S the son, to whom the said David H. 
Orr and wife conveyed said land lived until the __ aay Ot 
when he died,intestate, leaving as his issue 4 jaughter Per- 
ang after his death there was born to his wife as issue of 
2 sony, Re No part of the sums of either of 
be paid to his brother and sisters, vas paid by 
Sreadm cha Ss. lize time- 


after the death of her son the said h-S-Orr, to-wit 


at the first November Rules 1838, the said hevecca Orr filed her »iiz 





in the Circuit Court of Lee County, the object of which was to set 

nd annul in so far as her moiety of said land was coneerned, 
$9545 deed aforesadd of April 7th, 1883. The reason given and upon 
which her praver for relief was based, was that the certificate of 


* = 


her acknowledgenent made by Justices Pennington and Yeary was not 
sor ticieatt to pass. hey "ti: Such vroceedings were had in that 
eause as resulted in the granting to her the relief prayed for, in 
other words said certifies of her acknorledgement to said deed 


was hela to be imsufficient and by decree rendered on the 2nd day 


of April 1890, Comissioners were appointed to lay off her moiety in 


* 


said land and dover to her in residue or moiety of her husband. Saic 
partition was made am said dower assigned and he same was con- 
firmed by decree entered on 1 day December,1890. No furth—_ 
er action was taken in said cause, and although said decree was 
Werlod of Himety ys the purpose of applying 
for an apveal from said decree, no such application Was made, and 
nethimg f ther done until the 19th ds of December 1907, when came 
Quol 

Perdie Orr by her counsel,filed her bill of review against Clamanda 
Wells, Mary WeWells, Wm-eAeOrr, S-M.Saffle and A-BeSaffle, the ob- 
;ect and purvose of which was to reverse and set aside the said de- 
eree of April 2nd,1890, annuliing and setting aside said deed, and 


tn lieu thereof asking tha ) | 2 to complainant Per- 


Gite Orr anda her sa2a brother R-& said lands. 


After wehe Tidane of/said bill of review the same was answered 


by each of the defendants thereto, the vlaintiffs in this suit as 
well as by f. and ABeSaffle, and such proceedings were had therein 
as resulted in a decree granting the relief prayed for in the said 

bill of review, setting aside of the decree theretofore rendered in 
said cause and restoring said lands ¢ 
From this decree an avpeal was taken, and the judgment, upon a fi- 
nal hearing in the Supreme Court of Aopeals,was duly affirmed, the 


result of which is to entitle the complainants in this suit to 


have ani recover from the defendants the sum of £75.00 each, being 





to )d«6thhe:)6spcaid Perdie and R-§-Orr Jre 


one half of the sums required to be paid to each by the deed from 
DeMe Orr and Rebecea his wife to ReS-Orr,osr- , and being 
creed to be paid by &@ subsequent decree entered @n the 12th aay 


Way ,1910- 


Defendants have filed a very elaborate ansver to the bill rae- 
lying upon several gounds of defenc thich are briefly stated as 


follows: 
i. That the decree of May leth HOLO is hot & windings guaee 


ment: beanuuse (a) there are no pleadings to support same; (>) 


the language used in the dJecree. is not in form a judgment. 
2. That said sums of money provided to be paid to these plain- 


4 


have been paid, and that for valuable consideration plain- 
have released the same. 
1 Aue to the plaintiffs that de- 


have the same credited to them on rents 


owing to them Pebecea Orr or her estate. 


1 hey should not be seid oiheveds on said sums be- 


mal aemand for the payment of said sums was ever made, 
required by the sala deed, before interest could begin to rune 


ese several grounds of defence will be discussed in the or- 


(+s not the decree of May the 12th 1910 a binding 
judgment? To our mind there can be no question upon this ynointe 
The Language used in the decree im certainiry a cleer ascertainment 
the amoun’® due anda e time from which each of these amounts 
vhom said sums are due- 
of a judgment may be expressed in this language: 
udicial ascertainment of a fact, or of the law, or of 
it matters little in what particular language 
tainment is couched. 


juagment is the final determination of the ri 


Shattuc ve McAnthur 25 Fed- 133-1346 
Pearson ve Lovejoy WeY- 53 Bare 407-408. 
Prentiss ve Borden 35 N-Y-e Supe Ct. 653- 





"Every definitive sentence or decision by which the merits of 
the cause are determined, although it be not technically a judgment, 
and although proceedings are not capable of being technically en- 
rolled so as to constitute what is technically called a record, is 
a4 judgment, within the meaning of the law." 

Bppright ve Kaufman 90 Moe 25. 


Now apvlying the determination of the Court as ascertained 


hie expressed in its decree of April 12th, 1910, whieh ts as fot- 


ae 


"And whereas it is provided in the deed of D.M. and Rebecca 
t te Se OY TatyRer of weld-~Diei nti: that the said R.§- 
Sr. shi i pey Wilidgam ke OTT, amanda Wells and Mary Wells 
sum of $150.00 4g and pay two years after the date of the 
of Rebecca Orr; and whereas the said Rebecea Orrdevarted this 
Om, timc s2ard, way lL 3¢ ar thet only ome-half of the 
sum of $150.00 ea re said Mary Wells, Clamanda Wells and 
been paid, anda th: the said William A. Orr, Clamanda 
Wells,.or their assigns,are entitled to recover from 


f 


gum of 275.00 each with interest thereon 


a7 at 


Merch, 16994 until paid." 


HM ct wt at 8 rR th Ge OD 


Can there be any doubt that this language constitutes the judg- 

ment, or the Court intended it to consitute a judgment for said 

sums of money-e For what other vurpose.was this language used in 
hat decree? Was it simply to waste paper and take up the time of 
Court or of the Clerk, or was this language used as the final 


" 


} hws Of e parties? We certainly think 


determination of the rig 


ee] 


that the Court used this language for a purpose and not idly, and 


that its use was intended as settling the rights of the parties. 
A further effort of the defendants to rid themselves of said 


. 5 
4 


guagment is couched in about the following language : "There are no 


pleadings in the cause upon which said decree could be founded ane 

the said question was not at issue in said cause". There is no mer- 
this contention. The whole case was before the Court, 

was the duty of the Court to settle every question that was 

volved in it. The deed of David Me Orr and Rebecca Orr was before 

the Court as an exhibit with the said bill of review. This deed 

showed on its face that, as a aprt of the consideration for the 

conveyance, the grantee R-5S-Orr,&Sr-, should pay to WmeA-Orr, Cla- 


manda Wells and Mary Wells the sum of $150.00 each and making the 


same a lien upon said tract of land. The bill of revier filxet by 





said Perdia Orr for herself and as next friend for her byether 
ReS-Orr, after praying that said decrees rendered in the case of Re- 
becca Orr vse E.We Pennington,Admr. et al be reversed and set aside 
and relief granted against them, then prays "that in lieu thereof 
the Court shall restore to your complaiant and her brother said 
tract of land &c- and that your comolaiants may have all other, 
further and general relief in the premises as the nature of their 
cause and good conscience requires". The nature of their cause 

and g90a conscience both required and requires that they shall pay 
the purchase money due by them for said land before possession 
tnerecot is restored to them. nL oom tor tities: £.2. 

saffle, defendants in said cause, expressly put this question in 
issue in the following explicit language, i their answer filed in 
the cause, to-wit: "Respondents say that the deed from DeMeOrr and 
Rebecosa Orr to R.'§ YF of aber r 7 th, lees, Teh bin i the - said RB. 6. 


oe 


Orr to pay to William A. Orr, Clamanda Yells and Mary Wells, each 


the sum of $150.00, which vas a charge upon the said land. They 
state th I : ls charge has ever been paid, and in the 
event 1 the said heirs of the said R.S-Orr should be decreed the 
tract of land in controversy they should be required to pay to these 
responients the said three amounts of money with interest thereon 

as required in the aforesaid deede" In addition to this it was 
clearly the view of the said Perdie Orr and R.S.Orr at the time 
decree of May 12th,1910 was entered in the cause afgoresaid, as well 
as the view of their counsel, that this money was still due to 
WmeA.sOrr, Clamanda Yells and Mary Wells, and that under the pro- 


ceeaings, pleadings %&ec.- therein the Court should decree vith refer- 


ence to said sums of money because in the decree setting aside the 


former decrees entered in the cause sought to be reviewed, and 
restoring the said Perdia and R.8.Orr to the possession of said 
land, reatired Geo.-PeCridlin, the Commissioner appointed therein 


to ascertain and report whether or not RobteS.Orr or his adninis-~ 





trator or heirs, have paid any sums of money under the deed of 
3, under the provision of said deed in which the said 
cay certain sums of money to Wm.A.Orr, Clamanda 
Mary Wells, and i a7 | ns have been vaid, the 


amounts thereof. This duty was fully performed by said 


Commissioner and when the attorney for the said Perdie and R.S.0Orr 


Jr» prepared the decree of May 12th, 1910, he was well and fully a- 
ware that only one-half of said sums of money therein required to 
be paid to said parties ,had been paid, and he used this language 
'wLereas it is provided in the deed of DeMe and Rebecca Orr to hRe5- 
Ser, Sr-, “father of gue 8231 plaintiffs, that the ssid R.S.0Orr 6&r.- 
should pay to Wm.eA-Orr, Clamanda Fells and Mary Wells the sum of 
$150.00 aue and vayable two years after the date of the death of 
Rebecca Orr; and whereas the said Rebecea Orr departed this life 
on ae 28ra day of March ,1897, and that only one half of the said 
Wu ee Cee, Onriunuite Well, auc “ts Gali lone Keri fracd arene 
sums of 00-00 each to,the said Wm. AeOrr, Clamanda Yells and Mary 
Wells, or their assigns are entitled to recover from the said plains 
tiffs the sum of $75.00 each with interest thereon from the ®3rd day 
of March,1899, till paid, subject to the equities sought to be set 
up by the plaintiffs herein. in their amended and supjemental bill 

to be filed." But the Court refused to enter that 


decree as thereby prepared and struck out the following vords: 


“subject to thei equities: sought to be set up by the plaintiffs here- 
in in their amended and syplemental bill this day offered to be filed” 


and entered the decree as hereinbefore quoted, and confirmed the re- 
port of the said Cridlin. It is proper at this point to remark 

while the amcount was pending before Commissioner Cridlin, James 
¥eOrr, counsel for the plaintiffs in the present cause andi defendants 
in that cause, and himself assignee of the sum due WmeA-Orr, ap- 
ceared before said Commissioner, and for himself as assignee and 

ag counsel for Clamanda Fells Mary Wells and Wm.A-Orr, set up claim 


for himself am them for said money, and in the deposition which 
9 i 


he gave before said Commissioner, in the vresence of attorney for 





eaid PeSeand Perdie Orr, claimed $&id money was still due and said 
witness was not even cross erste cast the learned and care- 
ful attorney of the plaintiffs in that cause, and of the defendants 
in this was present,he did not see proper to dispute said claim 
or enven to cross examine said witness. And this deposition was 
filed with the report of said Commissioner in the cause and was be- 
fore the urt at the time of the hearing and the axterine of tie 
said decree of May 12th, 1910¢ 

A due consideration of all the facts leads to one inevitable 
conclusion that all the parties in interest were before the Court, 
that all the facts necessary to a final determination of this as 
well as every other question that could be raised in the case was 
before the Court and thereupon, upon the fullest and most mature con- 
sideration, after a multitude of argument, the Court deliberately 
reached the conclusion that these sums of money were due respect- 
ively to WmeA-Orr, Clamanda wells and Mary Wells and decreed ac- 


and ve submit that id decree cannot be attacked in 


a collatteral way or in a collatteral proceedings such 38 this is, 


ani we aver that all the defence to the validity of said judgment 
by decree made in this cause is a collatteral attacked upon the 
juigment then rendered. The defendants in this cause were parties 
to that suit and active in its management. If they were not satis- 
fied with the decree thus rendered their was @ plain open legal 
course for them to pursue. I* Was their right and duty to appeal 
the c32usee They dal not do s0, and while the said Saffles did 
ask a suspension of said decrees and manifest a determination to 
appeal said cause, these defendants said nothing, clearly and ex- 
pressly manifesting satisfaction with the determination of said 
suit as shown by said decree. 

As to the formality of said decree and its binding efficacy 
as a judgment we respectfully refer the Court to the following ad- 


s¢tional authorities: 





"Strict formality is not essential to the validity of the 
judgment, and if the record entry is sufficient in substance, 
mere want of technical form will not render it either void or void- 
able." 
ki Eneys of Pls rrr. S26. 


"A record of a judgment is sufficient if the time, place, par- 


* 


ani matters in dispute and the result are clearly stated.” 


iE Ency Ofer hs) SS Ere 930. 


° 


econd: Another defence set up by said defendants, is that said 
sums of money have been paid to said plaintiffs and that they have 
executed full receipts for the same and releases of the lien. In 
support of this contention they vouch two receipts, one of which 

is alleged to have been executed by Wm-eA-Orr Sr- and the other by 
Se-He-Wells and Mary We his wife, M.-HeYells and Clamanda Wells, his 


wife, copies of which are filed with said answer of said defendants 


as exhibits 1 and 2. It is certainly late for this defence to be 


made, out as it is made/fwe shall answer it by inviting the careful 


consideration of the Court to these two receipts and their wording, 
and especially to the fact then existing of record in the Clerk's 
ettmee of tie Carchit Court of Lee Commity with which the. plainutlTiz 
in this case were fully acquainted and the learned counsel then 
as now representing said defendants were as familiar, if not more 
so, than they were with the Bible. These facts known to all the 
oarties were that Rebecca Orr several years prior to the date of 
these receipts had instituted her suit in chancery by vrhich the deed 
in which she had joined with her husband conveying said lands to 
R.S.Orr,Sr-e had been set aside to the extent of her moiety in said 
land ani the same had been laid off and assigned to her, thus los- 
ing to R.S.~Orr and his heirs the one half of said land upon which 
he was to vay said several sums of money by the terms of said deed 
of the consideration for sald land. Said decree at the 


receivts vere executed was still standing unreversed and 
i 
binding upon the varties and these viasintiffs deemed unjust to de- 


: 


mani more than the one half of said sums, this is all they did de=— 





mand and all that was paid or intended to be paid to them, which is 
clearly shown by said receipts or hexhibits 1 and 2 when carefully 
considered. This deferce is fully answered by the answer to the 
cross bill filed in this cause and we respectfully refer your 
honor to said answer filed Feb.20,1911, beginning with the second 
paragraph of the ansver on page two. 

Without refering: too lenghthly to said receipts, we desire 
to say that it is only necessary to arrive at what is intended 
both by E-¥W-Pennington the Administrator, and WmeA-Orr who executed 
one of said receipts to determine conciusively what was meant by 
theme Said receipt uses this explicit language as a reason for ac- 
cepting a sum less than $150.00, to-wit: "The said R-S-Orr's estate 

one half the lana, and the money which is therein provid- 

be paid to me not being due me, I hereby from E.-W- Pennington 
as Administrator of Re g-Orr do hereby receive said sum of $72.70 
in full satisfaction for the amount provided for me in said deed." 
Knocking off, it thus appears, one-half of said sum on account of 
the loss of one-half of the land, and further discounting it $2.3 
because the other one-half to which he was clearly entitled was not 
then duee The receipt or release of Clamanda Wells and Mary Wells 
is alike specific in shoving what was intended by the parties. Ve 
desire to quote from ssid receipt the consideration upon which it 
was executed: 

"Now in consideration of the premises and oving to the fact 
that one-half of said land was Lost to said Robt. S.- Orr's estate 
we the undersigned. are willing to accept the sum of S1Z1.00 for tne 
sum orovided that should be paid to us by the terms of said deed " 
Showing clearly. that the sum received wss only based and intended 
to be based uton the half of the land that had not been lost, and 
if your Honor will take time to calculate it, you will find that 
this payment was made one year and 23 days before this money became 


due under the terms of said deed, and you will find that the sum 


paid them is in within less that one-half of one cent the then 


value of said sum of $150. 00,beinghalt the amount required by the deed, 





And if it should be considered that said papers do not within then- 
selves show that they are only intended to receipt for one-half of 
ssid sums, then there can be no doubt that these papers, being in 
effect nothing but receipts for money, may be explained, and if ne- 
cessary contradicted, by extrinsic evidence, and unon this voint ve 
refer to the following authorities: 

"A vendor of land is not concluded, by a written acknowledge- 
ment of the réceipt of the purchase money, apvended to his deea of 
conveyance, from shoving that a balance remains due him and fron 
recovering the same in equity." 

Wilson's Curator ve Shelton's Admre 9 Leigh ,342. 

"A receipt for money in full of all demands is always open to 

contradiction of explanation. The rule that parol evidence is in- 


admissible to contradict or vary writings does not apply or rt. 
Dolan ve. Freiberg 4 W.Vae 101. 


"A receipt only amounts to vrima facia proof, and is capable 
of being explained by oral evidence.” 

Cushwa ve Imp. Loan % B'l's Assn. 45 W.Vae490. 

In this case the settlement made as all three of these vlain- 
tiffs is fully and lucidly explained in the deposition of Wm.A-Orr 
taken ani filed by the plaintiffs in the cause, and the attention 
of the court is especially directed to said deposition on this point. 
From these receipts themselves and from the evidence thus produced 
there can be no doubt that only one-half of said sums were paid, 


and that that was clearly the intention of the parties at the time 


said payments were made. Certainly no Court of Equity would allow 


sald defendants to take the pie sal aate said lands conveyed by said 


A 


deed and then permit them to invoke these receipts as an acquittance 
of the whole amount of the purchase money therefor, when it is clear- 
ly shown both by 1 eceipts and the evidence that said settlement 
was based on the fact that said R.S.Orr's heirs had lost one-half of 
said land and on that account that only one-half of said sums were 
being paid or intended to be receipted for. To permit such a thing 
would be to allow the said defendants to take the full benefits un- 
der said deed, and to escape from the vayment of the purchase vrice 
for the lands conveyed thereby, and in that way defraud plaintiffs 


out of their just rights in the matter. fhe attention of the Court 





is called to the further fact that E-W.- Pennington who was administra- 
tor of the estate of said R-S-.Orr,Sre and is shown to have paid the 
said sum of $72.70 to YWm-A-Orr and to have transacted the business 
by which the said Lizzie P.Orr paid the $141.00 to Clamanda and 
Wells, is living in this County and one of the attorneys for 
defendants in this cause, and is capable of testifying and ex- 


plainting the nature of the transaction, and the said widow of Re5S-« 
Orr is also still living in this County and capable of testifying, 
yet neither of them have been introduced by defendants to give evi- 


* 


dence in explanation of said payments, ani now it must be presumed 
that their evidence would have been unfavorable to the contention 
of the defendants or else they would have taken their depositions. 
It seems to suit the purposes of defendants to rely upon a highly 
technical construction of the said receipts rather than to rely upon 
the real facts in the matter.e And the Court's attention is further 
to the fact that copies of both of these receipts were pre- 
sented before Special Commissioner Cridlin while he was taking his 
account in the Saffle case and were considered by him and filed as 
exhibits "Agreement O" and “¥.A.Orr receipt" with his said report, 
and vere before the Court with said Commissioner's report when said 
eause was heard and when the decree of May 12,1910 was rendered, 
and defendants made no contention whatever before said Commissioner 
or before the Court on the hearing of said report that said receipts 
were a full and complete acquittance of the whole of said sums, nor 


are ‘tie exGepnt to the seid report om thie point but allowed said 
i £Z i ? 


report which shoved that only $72.70 had been paid on the $150.00 


going to WmsAe Orr and $141.00 on the $300.00 going to Clamanda 
and Mary Wells had been paid, to be confirmed by the Court without 
objection. 

Third. An inspection of the record in the original cause dis- 
Gloses the fact that the said R-S.0Orr,Sr-, Wm-A-Orr, Clamanda Weils 


and Mary Wells were the children and prospective heirs at law of 





David HM. and Rebecca Orr: that at the time of the execution of said 
deed of April 7th,1883, the said David M.Orr was in the last stage 
of consumption vith full knowledge that only a few days of ie er 
rere left to him, and that he executed said deed in view of the 
fact of his early dissolution and to make such disposition of his 
landed estate as temmmg, vith the full knowledge of all the faots 
with reference to his family, as he believed to be just, right and 
proper, and in facet he died within 30 days after its execution. 

It further appears from said deed that the whole consideration for 
conveying said land, in addition to natural love and affection 

for his said son, who was then living with and caring for him, was 

a good, suitable and comfortable support and maintainance for hin- 
self Rebecca Orr,his wife, during their natural lives, and the pay- 
ment of the sum of 2150.09 each to the other three children, and 
likewise the vayment of certain other sums mentioned in 

to other parties. The record OY that the tract of land thus 
conveyed at the time of said conveyance was vorth at the least 
$2000.00. The deed to said land was executed and delivered by the 


vendor's and accepted by the said ReS.Orr, and by accepting the same 


he bound himself to comoly with its terms and pay the purchase price 
px A re a = ‘is 


therein stipulated to be paid to the parties named therein-e And 

it is submitted that &fter he so accepted said deed and received 

the benefits under the same, that no debt incurred by the said Rebec- 
ca Orr to him or his estate could be set off against said purchase 
money which he had,by the acceptance of said deed, agreed and bound 
himself to pay to other parties. 

We submit that there is no competent evidence in this case 
that said Rebecca Orr's estate is indebted to said deferidants in 
any sume It is true that Commissioner Cridlin finds that she had 
possession of the tract of land laid off to her in said suit of 
Rebecca Orr ve E-Y Pennington,Admreet al, for two years, that the 
rental value of said land was $150.00 per year, which for said two 


years with interest added amounted to $6233.00 as of Janel,1910- 





I%@ will be remembered that at the tine said account was Taken, Re- 
vececa Orr was dead, and her personal representative was not before 
the Court. No defence was made for her, nor could be made under 
S40 ircumstances, and the (Court very properly refused to give 
Judgment agatnst her éstate’ said amount, or for any amount. De- 
fendants certainly can not come into this case and ast to have the 
Sum which they owe these plaintiffs set orf asainst a debt which 
they claim is Oovring to them by the estate of Rebecca Orr and which 
they have failed to establish in amy jgudicia? proceeding, and which 
they can not set up in this case 2calnst her estate because her 
representative is not before ipe Commrt. The same state of facts exis: 
2 to S.H. Wells. 

AS a matter of facet the estate of Rebecea Orr is not indebted 
tO 6 saig defendants, nor for that matter is the estate of Samuel H. 
Wells indebted to saiq defendants,in any sum on account of the use 
2nd occupation Said land, because during the two years which she 
had possession of Said land and for all the years of her life 
thereafter, said defeniants failed ang refused to provide for her 
Support and maintainance as under the term of saig deed, they were 
bound to do, and certainly her Support and maintainance and the 
Care and attention to which she was entitled was worth more than 
$150.00 the ascertained value of rents. And ih agddtion ts this 


they were releived of the taxes and the costs of collecting and gis- 


vursing said rents. Defendants in a very doleful way cGzeey to 


have been knockeg out of the rents ang profits of said land for more 
then twenty years, Whose fault was this? They could have filed 
their bill of review at any time vithin sald twenty years, or they 
Could have taken an 2ppeal at once after the decision of said cause 
ana have secured the very same relief that has Now been granted to 
them. The fact is that they were exceedingly glad to be knoeked 

out of the rents and profits of said lang and releiYed of the sup- 


port and maintainance of Rebecca Orr during her life time, and per- 


haps they thought that Saffle was handling the lang better than they 





could handle it and were willing to take him for the rents. 

It is plain that if cither of these parties, to-wit, Rebecca 

Samuel He Wells and AeB and S-M.eSaffle, are indebted to defend- 

for rents and profits, that they have no right to set off by 
reason of said indebtedness, the suma of money which they owe these 
plaintiffs. 

op nO 

We deem it wholly immaterial as to whether these plaintiffs 
received anything from the estate of Rebecca Orr. However, the evi- 
dence shovs that they did receive the sum of $7.00 each from said 
estate. And it is certainly immaterial what presents she may have 
made to plaintiffs during her life time, and we deem it unnecessary 
to discuss that matter at all. 

We will conclude the discussion under this head by calling the 


fo the fact that this contention of the defend- 


fully threshed out before the Court by the defendants 


in the Saffle Bill or review case, and that your Honor, after ma- 


ture consideration, decided that sums owing by Perdie Orr and ReSe 
jre5 under the provadsions. of said deed, to the plaintiffs sould not 
be applied to or set off against the rent claimed by the defendants 
asainst the estate of Rebecca Orr, the estate of SeHeWells, or of 
AeBe and S MeSaffle. 

Fourth: The last ground of defence alleged is that although 
defendants may be required to pay the sum of $75.00 each to the 
plaintiffs that they should not be required to pay interest thereon 
This defenee is based upon the peculiar wording of the deed of DM. 


«+ 


Orr and Rebecca | (Oo Re S-Orr dated April /¢th,1ls03, by the terms 

of which the money required to be paid to plaintiffs did not be-~- 
come due until two years after the death of Rebecca Orr, but was not 
to bear interest until demand was made therefor. If conditions had 


% 


peen allowed to remain as provided for in said deed of conveyance 
there would be no question that demand was necessary to start said 
suns to bearing interest,but before demand could be made, without 


any fault upon the part of these plaintiffs, or either of them, cir- 





cumstances were brought about through the medium of 4 Cowetd oF 
justice,destroying the source or consideration from which plain- 


eh 
f 


tiffs hed @ -eient woe Meme the substance itself, and of course, 
the interest following the substance. Rebecca Orr, one of the 
srantors in said deed hed instituted her suit and had secured by 
Jecree of the Cireuit Court of Lee County the annullment of her deed 
Demand after that time would have veen useless, and the law is well 
is useless no demand is necessary. 

+ ¢3 useless to discuss this question further. This whole 
matter 13 4 4 and determined by the decree of May L2th, LOL, 
in the bill of review case aforesaid. This decree was rendered by 


a Court of competent jurisdiction, with all 1e rcessary parties 


the Court, and upon sufficiens pleadings, 


fu Tull. foreée vureversed ani, of binding efficacy. 





After 5 days, return to 
ee ae . 
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JONESVIL 








oy 2 a -———— 


4 


rf 





